The Guarantee of Right to Counsel in the Investigation Procedure by 李中杰
 
 
学校编码：10384                                分类号      密级        





硕  士  学  位  论  文 
 
侦查程序获得律师帮助权之保障研究 
The Guarantee of Right to Counsel in the Investigation Procedure 
 
李 中 杰 
 
指导教师姓名：刘学敏 副教授 
专 业 名 称：诉  讼 法  学 
论文提交时间：2011 年  4  月 
论文答辩日期：2011 年     月 
学位授予日期：2011 年    月 
 
 
答辩委员会主席：                  
评    阅    人：                  
   
 
 





















另外，该学位论文为（   ）课题（组）的研究成果，获得（   ）





























（       ）1.经厦门大学保密委员会审查核定的保密学位论文，
于   年  月  日解密，解密后适用上述授权。 
















































































The right to counsel is the basic principle of modern criminal justice. However, 
the academic focus of the criminal proceedings is inclined to the trial stage, the 
attention of investigation procedure has not been given, the real monograph of system 
research from the theoretical level is really few. People mistakenly think that 
investigation is a pure method of applied science but not theory. This article attempts 
to follow the theory as a basic, outlined the framework by principles, then by the path 
of build a system of rules by specific provisions to explore the problem. The 
compulsory power is still exists in the investigation procedure in our country. Torture, 
extended detention, illegal evidence caused by the imbalance of investigation power 
can’t be totally prohibited. The involved of lawyers in the investigation stage has an 
irreplaceable role in balancing the public and private rights and protect the human 
rights of criminal suspects. It can be said that the questioning and exploration of this 
issue not only has theoretical value, but also has the relevance of reforms and 
pragmatic operations. This article has four parts. 
First chapter,  the theoretical basis of the right to counsel. This chapter attempts 
to comprehensive analysis the theoretical basis of the right to counsel in the 
investigation procedure from philosophy, morality, ethics, and institutional system. 
These theoretical basis have their own system. The human rights from the perspective 
of legal ethics, methodology of dialectical thinking from the perspective of litigation, 
prosecution and the defense from the perspective of an equal balance of competitive, 
the subject of proceedings from the perspective of the value of purpose and tools 
consolidating the theoretical basis that the suspects access to the right to counsel. 
Second chapter,  the necessity of the right to counsel in the investigation 
procedure. This chapter closely focus on "investigation", "lawyer", "right to get help" 
these three words, retrospective the development process of investigation procedure 
from appendage to separate proceeding, the role of lawyers from "prolocutor" to 
"human rights protector", the change of the content of lawyers rights of help from the 
protection to assistance, clarify the earlier the lawyers involved in the proceedings, the 
more extensive involvement the  more effective the accused to obtain legal 














Third chapter, the extraterritorial view of right to counsel in the investigation 
procedure. This chapter is divided into international standards and national legislation 
and experience two subchapters. Subchapter one introduces the proscription of the 
United Nations treaties and regional jurisprudence on criminal suspects’ right to 
counsel. Subchapter two classifies the achievements of national legislation that get the 
results of “by other's faults, wise men correct their own”. 
Fourth chapter, the dialysis and prospects of right to counsel in investigation 
procedure in our country. This chapter is divided into two subchapters: first 
subchapter describes the status of the right to counsel in our investigation procedure 
and the difficulties of defense for the lawyers by using the empirical method of 
analysis. Subchapter two is proposed to construct the system that based on the 
combination national circumstances and legal traditions, which further improve and 
protect the right to counsel in the investigation procedure. 
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第二节  道德基础：人权 
人权已经成为全人类通用的语言,亦是全人类 后寻找的价值。人权通俗意
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